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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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DETAILED ACTION 

Receipt is acknowledged of amendment filed on October 18, 2007. Claims 1-3, 
5-23, 25 are pending. Claim rejections made under 35 U.S.C. § 1 12, second par., as 
indicated in the previous Office action, are withdrawn in view of the claim amendment 
made by applicants. Claim rejection made under § 102(b) in view of Maruyama (US 
4269729) is modified to address the claim amendment, but otherwise maintained. 
Claim rejections made under § 102(b) in view of Trinh et al. (US 6001789), and the 
103(a) rejection made under Smithies (US 418391 1) in view of Ferentchak (US 
4818522) are withdrawn in view of the claim amendment. New rejections are made to 
address the amended claims. 

Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1, 2, 5-8, 10, 14-17, 22, 23, and 25 are rejected under 35 U.S.C. U.S.C. 
102(b) as being anticipated by Maruyama etal. (US 4269729) and further 
evidenced by US 6001789. 

Maruyama discloses microcapsules comprising linalool (Clog P of less than 3) 
encapsulated with water-soluble (moisture sensitive) polyvinyl alcohol and the method 
of making thereof. See Example 4; instant claims 1, 2, 4, 5, and 25. The capsules are 
solid states, as the reference indicates that the capsules are dried and then particles in 
powder form. The capsules have size of 100 microns. See instant claim 8. Since the 
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composition is in the form of powder, it meets the anhydrous limitation of instant claim 
10, 14, and 22. The fragrance is dissolved in paraffin in the process of making the 
composition, and paraffin meets the moisturizer limitation of instant claim 16. The 
"deodorant body powder" of instant claim 17 is directed to the intended use of the prior 
art powder product, so no patentable weight is given. See MPEP § 21 1 1 .02. In claim 1, 
the fragrance releasing properties of instant claims 1,15, and 23 are viewed inherent to 
the prior art composition which meets the limitations of the present claims. US 6001789 
teaches that linalool has Clog P value of 2.55 and boiling point of 193 °C. See col. 9, 
line 25. For claims 11-13, 

Claims 1-3, 8, 9, 18-24 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Trinh et al. (US 6001789). 

Trinh discloses block detergent composition which comprises water-activated 
matrix perfume microcapsules. See Examples I -III; instant claims 18, 20, 22, 24. The 
perfumes used in the examples are illustrated in col. 18, line 30 - col. 21, line 37, and 
their properties are disclosed in Tables 1-3 of col. 7, line 37 - col. 3, line 61. See 
instant claims 1-3. The size of the microcapsules is disclosed in col. 13, lines 30-33. 
See instant claims 8 and 9. The fragrance burst property as described in instant claims 
1,19, and 23 are inherent to the prior art composition that meets the limitations of the 
instant claims. The products of instant claim 21 are directed to the intended use of the 

stick composition of instant claim 18, and no patentable weights are given to these 
terms. MPEP §2111.02. 
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Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 3, 18-21 are rejected under 35 U.S.C. U.S.C. 102(b) as being 
unpatentable over Maruyama et al. (US 4269729) as applied to claims 1, 2, 5-8, 10, 
14-17, 22, 23, and 25 as above, and further in view of Finucane et al. (US 6248703 
B1). 

Maruyama does not specifically teach the claimed application of the 
microspheres in making a soap bar. 

Finuncane teaches that it is well known practice in cosmetic art to make soap bar 
comprising encapsulated benefit agent such as essential oils (linalool). See col. 8, line 
1 8. The reference also teaches that the soap composition also comprises perfumes as 
an adjuvant, other than the benefit agent. See Example 2 and Claim 1 (d); instant claim 

3. 

It would have been obvious to one of ordinary skill in the art at the time of the 
present invention to modify the teachings of Maruyama by making a soap bar containing 
the solid polyvinyl alcohol microspheres comprising encapsulated linalool, as motivated 
by Finucane. The skilled artisan would have had a reasonable expectation of 
successfully producing a similar soap bar which releases the perfume upon use. 
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Claims 9, 11-13 are rejected under 35 U.S.C. U.S.C. 102(b) as being 
unpatentable over Maruyama etal. (US 4269729) as applied to claims 1, 2, 5-8, 10, 
14-17, 22, 23, and 25 as above, and further in view of Smithies (US 4183911) and 
Ferentchak (US 4818522). 

Maruyama does not specifically indicate the application of the microcapsules in 
spray products. 

Smithies discloses an antiperspirant spray comprising perfume and encapsulated 
antiperspirant actives. 

While Smithies does not specifically indicate to encapsulate perfume, Ferentchak 
teaches antiperspirant formulations comprising encapsulated water immiscible perfume 
or antibacterial with outer materials that slowly dissolves with perspiration. See 
Examples Nil; instant claims 1, 10, 14, 16. The size of the particles is taught in col. 5, 
lines 28-37; instant claim 8. 

It would have been obvious to one of ordinary skill in the art at the time of the 
present invention to modify the teachings of Maruyama by making a antiperspirant 
spray containing the solid polyvinyl alcohol microspheres comprising encapsulated 
perfume, as motivated by Smithies and Ferentchak, because 1) Smithies teaches spray 
products comprising encapsulated active ingredients, and 2) Ferentchak teaches that 
the slow release of adjuvant is advantageous. The skilled artisan would have had a 
reasonable expectation of successfully producing an antiperspirant spray with a 
controlled release of perfume. 
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Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-3, 5-23, 25 are rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-19 of 
U.S. Patent No. 7115282 B2. 



Although the conflicting claims are not identical, they are not patentably distinct 
from each other because both sets of the claims are directed to controlled release 
composition comprising a plurality of moisture sensitive micro-spheres of overlapping 
limitations. The fragrances of the '282 claims are defined in the specification col. 7, 
lines 39-67, which meet the instant claim limitations which encompasses those 
perfumes having Clog P values of less than or equal to, and greater than equal to, 4. 

Response to Arguments 
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Applicant's arguments filed on October 16, 2007 have been fully considered but 
they are not persuasive in part and moot in view of new grounds of rejection in part. 

Applicants argue that the Maruyama's microcapsules are different from the 
present invention in that the prior art microspheres are not solid but include a hollow 
center surrounded by a wall of predetermined strength. The argument is not 
commensurate with the scope of the claim because whether the claimed invention 
excludes hollow microspheres is not recited in the body of the claims. Furthermore, 
applicant's distinction between "solid" and "hollow" is somewhat confusing. The claimed 
microspheres also 'encapsulate' the claimed fragrance, thus the microspheres of the 
present invention must have a hollow center which contains the active ingredient 
therein. Applicants' assertion that the prior art does not teach moisture-sensitive 
property of the microcapsules is also unpersuasive, because the prior art is made of 
polyvinyl alcohol, which applicants also used in the present invention. Applicants' 
argument that the reference fails to teach of the fragrance of the present invention is 
also unpersuasive, because, as indicated in the body of the rejection, Example 4 
specifically illustrates microspheres comprising linalool, which is within the scope of the 
present invention. In response to applicants' assertion that the prior art fails to teach 
using menthol, menthol is not specifically claimed in the present application. 

Applicants' arguments regarding the teachings of Smithies and Ferentchak are 
moot, as the rejection has been withdrawn in view of the claim amendment. However, it 
is noted that the argument is also unpersuasive even in view of the new grounds of 
rejection made above. In response to applicant's arguments against the references 
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individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 
F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091 , 231 
USPQ 375 (Fed. Cir. 1986). In this case, neither of Smithies and Ferentchak teaches 
the present invention in a single reference. However, the references are cited in the 
rejection to show the teachings on the specific application of encapsulated perfumes in 
general that would have motivated a skilled artisan to modify the Maruyama invention to 
make the present invention. 

Conclusion 

No claims are allowed. 

Applicants amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gina C. Yu whose telephone number is 571-272-8605. 
The examiner can normally be reached on Monday through Friday, from 8:00AM until 
5:30 PM.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on 571-272-0629. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Gina C. Yu 
Patent Examiner 
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